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THIS  GUIDE  IS  DESIGNED  TO  PROVIDE  ASSISTANCE  TO  STATE  SUPERVISORS, 
MANAGERS  AND  EMPLOYEES  WHEN  EVALUATING  THE  NEED  FOR  REASONABLE 
ACCOMMODATIONS  OF  AN  APPLICANTS'  OR  EMPLOYEES'  DISABILITIES.  THIS 
GUIDE  IS  NOT  STATE  POLICY  OR  ADMINISTRATIVE  RULE.  IT  IS  NOT  BINDING  ON 
ANY  AGENCY  AND  IT  DOES  NOT  ESTABLISH  PRACTICE  OR  SET  A  PRECEDENT. 


AUTHORITY  IMPLEMENTED 

This  guide  provides  assistance  to  agencies  in  applying  the  State's  disability  and  maternity  policy, 
3-0315,  Montana  Operations  Manual,  Volume  III.  Section  2-18-102,  MCA,  provides  that  the 
Department  of  Administration  encourage  and  exercise  leadership  in  the  development  of  effective 
personnel  administration. 
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I.    REASONABLE  ACCOMMODATION  ~  AN 
EQUAL  EMPLOYMENT  OPPORTUNITY 


It  is  the  policy  of  the  State  of  Montana  to  provide  reasonable  accommodation  for  qualified 
persons  with  disabilities  who  are  employees  or  who  are  applicant's  applying  for  employment. 
The  State  attempts  to  provide  reasonable  accommodation  in  accordance  with  state  and  federal 
laws  and  regulations  to  afford  equal  employment  opportunities  to  qualified  persons  with 

disabilities. 

Various  state  and  federal  laws  prohibit  an  employer  from  discriminating  against  a  qualified 
person  with  a  disability  and  require  an  employer  to  make  a  reasonable  accommodation  to  known 
physical  or  mental  limitations  of  an  otherwise  qualified  individual,  unless  to  do  so  would  impose 
an  undue  hardship  on  the  employer. 

A  qualified  individual  with  a  disability  means  an  individual  with  a  disability  who  satisfies  the 
requisite  skill,  experience,  education  and  other  job-related  requirements  of  the  position,  and  who 
with  or  without  a  reasonable  accommodation,  can  perform  the  essential  functions  of  the  position. 

A  disability  is  any  physical  or  mental  impairment  that  substantially  limits  one  or  more  major  life 
activities,  such  as  hearing,  seeing,  speaking,  walking  or  working.  The  term  also  applies  to 
someone  with  a  record  of  impairment,  such  as  a  history  of  cancer  or  alcoholism.  It  also 
includes  someone  who  is  perceived  or  regarded  as  having  a  disability,  such  as  a  person 
disfigured  in  an  accident  or  someone  who  is  rumored  to  have  AIDS. 

A  reasonable  accommodation  may  be  needed  by  an  applicant  or  an  employee  with  a  disability 
to  complete  the  application  process,  to  effectively  compete  in  the  selection  process,  or  to 
perform  the  essential  functions  of  the  job.  In  general,  an  employer  may  not  inquire  about  an 
applicant's  disabilities,  or  the  extent  of  those  disabilities,  during  the  recruitment  and  selection 
process  until  the  person  has  been  offered  the  job.  Only  to  the  degree  necessary  to  determine  a 
reasonable  accommodation  may  an  employer  discuss  a  person's  disability  prior  to  being  offered 
a  job. 

During  the  selection  process  the  employer  may  ask  only  job-related  questions  concerning  the 
abilities  of  the  applicant,  but  the  employer  can  ask  how  the  applicant  would  perform  the  essential 
functions  of  the  job.  This  type  of  questioning  ensures  that  the  final  selection  is  based  on  the 
qualifications  and  abilities  of  the  applicant  and  not  on  any  limitations  that  an  applicant  may  have 
as  a  result  of  a  disability.  Finally,  a  job  offer  can  be  conditioned  upon  the  employee  being  able 
to  perform  the  essential  functions  of  the  job,  either  with  or  without  a  reasonable  accommodation. 
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II.   REASONABLE  ACCOMMODATION  - 

WHAT  IS  IT? 

Although  the  concept  of  providing  "reasonable  accommodations"  for  employees  with  disabilities 
is  a  recent  topic  of  concern,  accommodations  in  the  workplace  are  nothing  new.  Every  time  an 
employer  purchases  new  equipment  or  functional  office  furniture,  allows  flexible  working  hours, 
establishes  coffee  breaks,  or  does  anything  that  creates  a  more  efficient  or  productive  work 
place,  an  accommodation  has  been  provided. 

Reasonable  accommodation  is  just  what  the  words  suggest  —  a  logical  adjustment  made  to  a  job 
and/or  the  work  environment  that  enables  a  qualified  person  with  a  disability  to  perform  the 
essential  functions  of  that  job.  In  general,  an  accommodation  is  any  modification  or  adjustment 
in  the  work  environment,  or  in  the  way  things  are  customarily  done,  that  enables  an  individual 
with  a  disability  to  enjoy  equal  employment  opportunities.  There  are  three  categories  of 
reasonable  accommodation: 

■  Accommodations  that  are  required  to  ensure  equal  opportunity  in  the  application 
process; 

■  Accommodations  that  enable  a  person  with  a  disability  to  perform  the  essential 
functions  of  the  position  held  or  desired;  and 

■  Accommodations  that  enable  a  person  with  a  disability  to  enjoy  equal  benefits  and 
privileges  of  employment  as  are  enjoyed  by  employees  without  disabilities. 

Determining  what  type  of  accommodation  may  be  appropriate  in  any  particular  situation  should 
be  made  only  after  both  the  employer  and  the  employee  identify  the  precise  limitations  imposed 
by  the  disability.   Reasonable  accommodations  may  include,  but  are  not  limited  to: 

Making  existing  facilities  used  by  employees  readily  accessible  to,  and  usable  by, 
individuals  with  disabilities; 

Job  restructuring; 

Part-time  or  modified  work  schedules; 

Reassignment  to  a  vacant  position; 

Acquisition  or  modifications  of  equipment  or  devices; 

Appropriate  adjustment  or  modifications  of  examinations,  training,  materials,  or 
policies;  and/or 

Providing  qualified  readers  or  interpreters. 

The  need  for  reasonable  accommodation  can  only  be  determined  on  a  case-by-case  basis,  by 
taking  into  consideration  the  applicant's  or  employee's  specific  disability  and  limitations,  the 
essential  functions  of  the  particular  job,  the  work  environment,  and  the  employer's  ability  to 
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provide  the  proposed  accommodation.  In  all  cases,  the  applicant  or  employee  should  be 
consulted  before  an  accommodation  is  provided,  because  what  may  have  been  a  successful 
accommodation  for  one  person's  disability  may  not  be  appropriate  for  a  different  person  with 
a  similar  disability.  In  addition,  an  accommodation  may  not  always  be  necessary  or  desired, 
because  the  person  with  the  disability  may  have  made  unique  individual  adjustments  in  order  to 
deal  with  his  or  her  disability. 

There  are  several  key  concerns  when  determining  a  reasonable  accommodation: 

■  A  reasonable  accommodation  must  be  an  effective  accommodation.  It  must 
provide  an  opportunity  for  a  person  with  a  disability  to  achieve  the  same  level  of 
performance  or  to  enjoy  benefits  or  privileges  equal  to  those  of  an  average 
similarly-situated  nondisabled  person. 

•  The  reasonable  accommodation  obligation  applies  only  to  accommodations  that 

reduce  barriers  to  employment  related  to  a  person's  disability.  It  does  not  apply 
to  accommodations  that  a  person  with  a  disability  may  request  for  some  other 
reason. 

f  A  reasonable  accommodation  need  not  be  the  best  accommodation  available,  as 

long  as  it  is  effective  for  the  purpose. 

■  An  employer  is  not  required  to  provide  an  accommodation  that  is  primarily  for 
personal  use.  Equipment  or  devices  that  assist  a  person  in  daily  activities  on  and 
off  the  job  are  considered  personal  items  that  an  employer  is  not  required  to 
provide.  lU 

When  considering  whether  to  provide  an  accommodation,  the  employer  will  need  to  look  at  the 
following  types  of  concerns  which  will  be  discussed  in  the  following  sections: 

■  Is  the  accommodation  necessary  for  the  satisfactory  performance  of  the  essential 
functions  of  the  position? 

W  What  types  of  accommodations  are  considered  reasonable? 

■  What  effect  will  the  accommodation  have  on  the  agency's  operations? 

■  How  should  the  decision  making  process  be  documented? 
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III.   DETERMINING  THE  NEED  FOR  AN 
ACCOMMODATION 

J 

Studies  have  shown  that  95  percent  of  workers  with  disabilities  do  not  require  any  physical 
accommodations,  and  the  modifications  for  most  of  the  remaining  five  percent  are  minor.  An 
employer  should  be  able  to  determine  the  need  for  an  accommodation  by  following  four  steps: 

1.  Establish  the  purpose  and  essential  functions  of  the  job. 

2.  Consult  with  the  individual  with  the  disability  to  find  out  his  or  her  specific 
physical  or  mental  abilities,  and  limitations,  as  they  relate  to  the  essential 
functions  of  the  job. 

3.  In  consultation  with  the  individual,  identify  what  potential  accommodations,  if 
any,  are  required  and  assess  how  effective  each  would  be  to  enable  the  individual 
to  perform  the  essential  functions  of  the  job. 

4.  If  there  are  several  effective  accommodations,  consider  the  preference  of  the 
individual  with  the  disability,  and  select  the  accommodation  that  best  serves  the 
needs  of  the  individual  and  the  employer.  Note  that  the  reasonable 
accommodation  that  is  chosen  does  not  necessarily  need  to  be  the  accommodation 
preferred  by  the  employee  with  the  disability,  or  the  best  accommodation 
available,  as  long  as  it  is  effective  for  the  purpose. 

)  The  term  "essential  functions"  refers  to  the  fundamental  job  duties  of  the  position;  it  does  not 

include  the  marginal  functions  of  the  position.  The  employer  must  identify  which  job  functions 
are  essential  in  order  to  decide  whether  or  not  the  individual  with  a  disability  is  qualified.  A 
job  function  may  be  considered  essential  for  any  of  several  reasons,  including,  but  not  limited 
to: 

■  The  reason  the  position  exists  is  to  perform  the  function.  Note  that  if  the 
employer  asserts  that  a  duty  is  an  essential  function,  the  next  question  is,  "If  the 
function  were  removed  would  it  fundamentally  alter  that  position?"; 

■  There  are  a  limited  number  of  employees  available  among  whom  the  performance 
of  that  job  function  can  be  distributed;  and/or 

■  The  function  may  be  highly  specialized  so  that  the  incumbent  in  the  position  is 
hired  for  his  or  her  expertise  or  ability  to  perform  the  particular  function. 

The  employer  must  decide  on  a  case-by-case  basis  whether  a  function  is  essential.  Evidence  of 
whether  a  particular  function  is  essential  includes,  but  is  not  limited  to: 


U 


The  employer's  judgment  as  to  which  functions  are  essential; 

Written  job  descriptions  prepared  before  advertising  or  interviewing  applicants  for 
the  job; 
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■  The  amount  of  time  spent  on  the  job  performing  the  function; 

■  The  consequences  of  not  requiring  the  incumbent  to  perform  the  function; 

■  The  terms  of  a  collective  bargaining  agreement; 

■  The  work  experience  of  past  incumbents  in  the  job;  and/or 

■  The  current  work  experience  of  incumbents  in  similar  jobs. 

It  is  important  to  note  that  any  question  of  whether  a  function  is  essential  or  marginal  is  not 
intended  to  second  guess  an  employer's  business  judgment  with  regard  to  production  standards, 
whether  qualitative  or  quantitative,  nor  to  require  employers  to  lower  such  standards.  However, 
if  it  is  alleged  that  the  employer  intentionally  selected  the  particular  level  of  production  to 
exclude  individuals  with  disabilities,  the  employer  may  have  to  offer  a  legitimate, 
nondiscriminatory  reason  for  its  selection. 

The  employer's  first  step  is  to  determine  the  essential  job  functions  through  a  job  analysis.  This 
should  be  done  prior  to  recruiting  for  the  position.  The  job  analysis  will  help  the  employer 
determine  the  required  minimum  qualifications  for  the  job  and,  therefore,  whether  a  particular 
applicant  is  qualified  for  the  job. 

A  job  analysis  is  the  study  of  a  position  in  order  to  determine  the  major  duties/responsibilities 
and  activities/ tasks,  their  relative  importance  to  the  job,  and  the  knowledge,  skills  and  abilities 
required  to  perform  them.  It  also  identifies  the  physical  demands  these  duties/tasks  place  on  the 
worker  and  the  working  conditions  in  which  the  job  is  performed.  ( 

Once  the  employer  has  identified  the  job  requirements,  it  is  possible  to  determine  the  minimum 
qualifications  a  person  must  have  in  order  to  do  the  job  ~  what  knowledge,  skills,  and  physical 
abilities  are  needed  to  perform  the  tasks,  meet  the  physical  requirements,  and  withstand  the 
working  conditions  to  an  acceptable  degree.  Job  qualifications  should  be  truly  job  related.  For 
instance,  a  position  description  should  not  specify  that  the  employee  must  lift  100  pounds  if  the 
heaviest  weight  to  be  lifted  on  the  job  is  50  pounds.  In  general,  employers  tend  to  overestimate 
physical  demands. 

When  an  employer  considers  a  person  with  a  disability  for  a  job,  it  is  crucial  to  make  a  fair  and 
accurate  assessment  of  his  or  her  qualifications.  The  focus  should  be  on  the  person's 
capabilities,  rather  than  on  any  limitations.  It  is  important  to  concentrate  on  the  extent  to  which 
the  person  is  able  to  meet  the  job's  physical  requirements,  not  on  the  condition  that  has  resulted 
in  the  impairment.  Limitations  should  be  considered  only  to  the  extent  that  they  prevent  the 
person  from  performing  the  essential  duties  of  the  job. 

Once  an  employer  has  hired  or  promoted  a  person  with  a  disability,  it  is  necessary,  if 
accommodations  are  called  for,  to  determine  what  specific  accommodations  must  be  made  to 
allow  a  person  to  perform  the  essential  functions  of  the  job.  The  best  source  of  guidance  is  the 
person  with  the  disability.  The  employer  should  explore  all  alternatives  to  determine  all 
potential  accommodations  and  their  effectiveness  at  enabling  the  employee  to  perform  the 
essential  functions  of  the  job.    A  reasonable  accommodation  need  not  be  the  accommodation  ^ 

preferred  by  the  employee  with  the  disability  or  the  best  accommodation  available,  as  long  as 
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it  is  effective  for  the  purjxjse.  The  employer  may  choose  one  that  is  less  expensive  or  easier 
to  provide. 

The  individual  with  the  disability  may  also  be  willing  to  provide  his  or  her  own  accommodation, 
but  this  does  not  relieve  the  employer  of  the  obligation  to  provide  a  reasonable  accommodation 
should  the  individual  for  any  reason  be  unable  or  unwilling  to  continue  to  provide  the 
accommodation. 

If  an  applicant  or  employee  requests  an  accommodation  and  the  need  for  the  accommodation  is 
not  obvious,  or  if  the  employer  does  not  believe  that  the  accommodation  is  needed,  the  employer 
may  request  documentation  of  the  individual's  functional  limitations  to  support  the  request.  An 
employer  may  ask  for  written  documentation  from  a  doctor,  psychologist,  rehabilitation 
counselor,  occupational  or  physical  therapist,  independent  living  specialist,  or  other  professional 
with  knowledge  of  the  person's  functional  limitations. 


) 


GI2-GUIDES 


r 


c 


-  8  -  G12-GUIDES 


rv.   TYPES  OF  REASONABLE  ACCOMMODATIONS 

-X  Ways  of  providing  reasonable  accommodations  are  as  varied  as  the  needs  of  the  individuals 

*  involved,  the  type  of  position  in  question,  and  the  ingenuity  of  the  employing  agency. 

According  to  the  Job  Accommodation  Network:  31  percent  of  all  accommodations  cost  nothing, 

50  percent  cost  less  than  $50,  69  percent  cost  less  than  $500,  and  88  percent  cost  less  than 

$1000.    Reasonable  accommodations  may  include,  but  should  not  be  limited  to,  the  following: 

1.         Making  facilities  readily  accessible  to.  and  usable  by.  individuals  with  disabilities 

Having  access  to  the  employer  is  a  basic  form  of  accommodation.  This  category 
encompasses  the  physical  layout  and  design  of  the  work  site.  Basic  access  to  facilities 
is  the  employers  responsibility  and  should  be  made  without  specific  requests  from  people 
with  disabilities. 

An  employer  should  first  make  certain  that  someone  with  a  disability  can  apply  for  a  job. 
Are  the  accessible  entrances  clearly  marked  so  that  applicants  will  know  where  to  enter? 
Are  there  reserved  parking  spaces  for  people  with  disabilities?  Is  there  a  level  or  ramped 
entrance?   Is  the  personnel  office  accessible? 

An  employers  does  not  have  to  make  the  entire  workplace  accessible— only  those  areas 
used  by  employees  with  disabilities.  Employees  with  disabilities  should  have  access  to 
the  building  where  they  work,  access  to  the  specific  work  area  inside  the  building,  the 
restrooms  and  the  lunch  room  or  cafeteria.  Access  should  also  be  provided  to  other 
\  areas  that  are  used  to  perform  their  job  duties  (conference  rooms,  laboratories,  etc.). 

Types  of  workplace  modifications  include: 

■  Reserving  accessible  parking  spaces  close  to  the  accessible  entrances; 

■  Installing  a  ramp  at  the  entrance  to  the  building  and/or  removing  raised 
thresholds; 

■  Making  restrooms  accessible; 

■  Replacing  door  knobs  with  handles; 

■  Widening  aisles,  rearranging  furniture,  raising  a  desk,  or  rearranging  files  or 
shelves  for  accessibility  to  employees  with  mobility  impairments  such  as  those 
using  a  wheelchair; 

■  Removing  obstacles  that  might  be  potential  hazards  in  the  path  of  people  with 
sight  impairments;  and 


.) 


■  Placing  braille  labels  or  tactile  cues  on  doors  and  shelves  for  employees  with 

sight  impairments. 

The  employee  with  the  disability  needing  a  reasonable  job  accommodation  is  usually  the 
best  resource  available  when  evaluating  possible  workplace  modifications.     These 
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employees  may  have  firsthand  knowledge  of  the  types  of  modifications  needed  to  perform 
their  job  duties. 

Restructuring  Jobs 

Job  restructuring  is  one  of  the  principle  means  by  which  qualified  employees  with 
disabilities  can  be  accommodated.  Whether  it  is  called  job  modification,  adaptation, 
redesign,  restructuring,  tailoring  or  engineering,  the  employer  can  identify  those 
functions  that  make  a  job  incompatible  with  a  worker's  disability  and,  if  possible,  to 
modify  or  eliminate  those  functions  so  that  the  capabilities  of  the  person  may  be  used  to 
their  best  advantage. 

Job  restructuring  does  not  eliminate  the  essential  functions  of  the  job.  An  employer  is 
not  required  to  reallocate  essential  functions.  Rather,  any  changes  made  are  those  which 
enable  the  employee  with  a  disability  to  perform  the  essential  functions.  This  sometimes 
involves  changing  job  content  by  isolating  and  eliminating  nonessential  functions  through 
reassignment.  Often,  however,  an  employer  can  restructure  a  job  by  altering  when 
and/or  how  an  essential  function  is  performed.  While  a  job  analysis,  and  the 
identification  of  the  essential  job  functions,  should  have  been  accomplished  prior  to  the 
selection  process,  the  employer  may  need  to  look  once  again  at  the  job  to  determine  the 
exact  demands  of  the  position  to  be  restructured. 

The  employer  should  ensure  that  redistributing  duties  does  not  result  in  a  heavier  work 
load  for  other  employees.  If  some  duties  are  reassigned  to  other  employees,  some  of 
their  duties  might  be  reassigned  to  the  employee  with  the  disability. 

Example:  A  clerical  employee  with  a  mobility  impairment  is  assigned  to  a 
receptionist-typist  position.  A  secondary  function  of  this  position  is  to  duplicate  office 
documents.  The  duplicating  function  was  assigned  to  another  clerk  in  the  unit  because 
the  employee  with  the  disability  had  limited  ability  to  lift  books  and  heavy  items.  In 
exchange,  the  receptionist-typist  was  assigned  additional  typing. 


Providing  Assistive  Devices 

Through  advanced  technology,  numerous  assistive  devices  are  available  to  persons  with 
disabilities.  While  such  devices  alone  cannot  assure  successful  job  performance,  they 
often  enable  a  person  with  a  disability  to  perform  tasks  he  or  she  would  not  otherwise 
be  able  to  do,  and  may  increase  the  independence,  quantity,  quality  or  efficiency  of  the 
work. 

Before  purchasing  any  special  equipment,  the  employer  should  consult  with  the  employee 
with  the  disability  regarding  what  is  needed  and/or  desired.  He  or  she  may  have 
firsthand  knowledge  of  specialized  equipment  needed  to  perform  the  job.  In  many  cases, 
the  employee  with  the  disability  will  have  adjusted  to  his  or  her  disability  in  such  a 
manner  that  special  equipment  is  not  necessary. 

As  a  general  rule,  agencies  are  authorized  to  purchase  equipment  if  it  is  determined  that 
the  equipment  is  necessary  in  transacting  the  official  business  of  the  agency.     The 
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purchased  equipment  should  be  job  related  and  not  of  a  personal  nature  (for  example, 
eyeglasses,  hearing  aids,  etc.).  In  determining  whether  the  purchase  of  a  device  should 
be  authorized,  the  employer  should  consider  how  well  the  employee  can  perform  the  job 
without  the  equipment,  and  whether  the  primary  benefit  would  be  better  job  performance 
by  the  employee. 

Some  of  the  equipment  that  can  be  used  to  assist  people  with  disabilities  may  be  very 
ordinary,  and  relatively  simple  and  inexpensive.  For  example,  a  job  might  involve 
moving  boxes  from  one  area  to  another.  A  person  with  a  disability  may  have  no 
difficulty  lifting  these  boxes  a  few  inches,  but  not  waist  height,  the  way  they  have 
normally  been  carried.  An  accommodation  might  be  to  provide  the  employee  with  a 
handcart  or  dolly.   Some  other  more  common  types  of  equipment  might  include: 

■  Touch-tone  telephones  for  those  who  cannot  dial; 

■  Speaker  phones  or  an  extension  arm  or  gooseneck  to  hold  a  phone  receiver; 
More  specialized  types  of  equipment  might  include: 

■  Telecommunication  devices  or  telephone  amplifiers  for  persons  with  hearing 
impairments; 

■  Hand  held  magnifying  devices,  video  magnifiers,  or  computer  magnification 
systems  that  enlarge  the  characters  for  persons  with  partial  sight  impairments;  and 

■  Various  types  of  braille  systems  and  other  specialized  types  of  computer 
equipment  for  persons  who  are  blind  or  for  a  person  with  a  loss  of  limbs. 

Providing  Readers  and  Interpreters 

Many  employers  have  found  the  best  way  of  providing  reading  assistance  to  employees 
who  are  blind  is  to  have  other  employees  provide  this  service  as  needed.  In  most  cases, 
this  amounts  to  a  relatively  small  fraction  of  an  employee's  workday.  Generally,  a 
reader  will  be  assigned  to  provide  assistance  to  a  specific  employee,  who  should  be 
involved  in  selecting  the  reader,  if  possible. 

Although  some  situations  require  a  high  degree  of  interpreting  skills,  which  most 
employees  would  not  be  expected  to  possess,  much  of  the  day-to-day  communication  can 
be  accomplished  by  employees  who  have  learned  basic  sign  language.  An  employer 
would,  however,  have  to  make  provisions  for  a  qualified  interpreter  for  conferences, 
training  courses  and  meetings  where  a  high  degree  of  interpreting  skill  is  needed.  Lists 
of  qualified  interpreters  can  be  obtained  by  contacting  the  State  Personnel  Division  or  the 
Montana  School  for  the  Deaf  and  Blind  in  Great  Falls.  The  fees  charged  vary  according 
to  the  function  and  the  length  of  time  needed.    , 
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Work  Schedule  Modifications 

State  agencies  have  authority  through  the  Alternate  Work  Schedule  Policy  (3-0220)  to 
implement  a  system  of  alternate  work  schedules.  Agency  policies  should  be  consistent 
with  the  Alternate  Work  Schedules  Policy,  other  applicable  State  policies/ rules,  and  labor 
agreements. 

Example:  An  employee  experienced  a  stroke  that  resulted  in  a  significant  speech 
impairment.  Once  the  employee  was  medically  released  to  return  to  work,  she  still 
needed  some  speech  improvement,  which  was  determined  to  be  job  related.  The  local 
community  college  provided  a  speech  improvement  course  specifically  designed  for 
individuals  recovering  from  strokes.  The  course  was  available  at  minimal  expense  but 
was  offered  only  during  working  hours.  The  employee  was  granted  leave  to  attend  the 
class  three  days  per  week  for  one  semester. 


6.         Retraining  and  Reassignment 

Agencies  should  make  an  effort  to  continue  to  use  State  employees  who  suffer  temporary 
or  permanent  disabilities  because  of  an  on-the-job  or  off-the-job  injury  or  illness. 
Employees  who  are  unable  to  perform  the  essential  functions  of  their  current  position 
because  of  a  disabling  condition  should  not  be  encouraged  to  separate  from  State  service 
until  alternatives  for  retention  have  been  explored.  Reassignment  and  possibly  retraining 
should  be  considered  before  terminating  an  employee.  These  options  are  only  available 
to  current  employees  and  not  to  applicants. 

Reassignment  to  a  vacant  position  is  a  possibility  if  the  employee's  work  experience  and 
education  indicate  that  he  or  she  can  perform  satisfactorily  in  another  position. 
Employees  may  require  some  retraining  for  positions  for  which  they  have  the  basic 
qualifications  and  capabilities.  Although  an  employer  may  pay  for  an  initial  expense  for 
retraining,  the  result  will  justify  the  expenditure  if  the  employee  and  the  position  are 
matched  carefully  beforehand. 

An  employer  may  not  use  reassignment  to  limit,  segregate,  or  otherwise  discriminate 
against  employees  with  disabilities  by  forcing  reassignments  to  undesirable  positions,  or 
to  designated  offices  or  facilities.  Employers  should  reassign  the  individual  to  an 
equivalent  position  in  terms  of  pay,  status,  etc.,  if  the  individual  is  qualified,  and  if  the 
position  is  vacant  within  a  reasonable  amount  of  time. 

Reassignment  need  not  necessarily  be  limited  to  positions  at  tlie  same  level.  The 
employer  should  not  overlook  the  possibility  that  the  employee  would  be  willing  to  accept 
reassignment  to  a  lower  level  position,  with  less  strenuous  physical  or  mental  demands. 
This  option  should  be  used  only  if  there  are  no  accommodations  that  would  enable  the 
employee  to  remain  in  the  current  position,  and  there  are  no  vacant  equivalent  positions 
for  which  the  individual  is  qualified  either  with  or  without  a  reasonable  accommodation. 
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7.         Adjusting  or  modifying  examinations,  training,  materials,  or  policies 

An  employer  may  need  to  modify  employment  tests  so  the  test  results  reflect  job  skills 
)  or  aptitude  or  whatever  the  tests  purports  to  measure,  rather  than  the  applicant's  hearing, 

visual,  speaking,  or  manual  skills  (unless  the  test  is  designed  to  measure  hearing,  visual, 
speaking,  or  manual  skills).  For  example,  an  applicant  with  dyslexia,  which  causes 
difficulty  in  reading,  might  be  given  an  oral  test  rather  than  a  written  test,  unless  reading 
is  an  essential  function  of  the  job. 

An  employer  is  required  to  provide  a  reasonable  accommodation  for  a  test  only  if  the 
applicant  with  a  disability  requests  such  an  accommodation.  But  the  employer  has  an 
obligation  to  inform  job  applicants  in  advance  that  a  test  will  be  given,  so  the  applicant 
with  the  disability  has  the  opportunity  to  make  such  a  request. 

An  employer  also  has  an  obligation  to  provide  employees  with  disabilities  equal 
opfHjrtunities  for  training  in  order  to  perform  their  jobs  effectively  and  to  progress  in 
employment.  Accommodations  may  be  required  in  training  programs,  such  as  moving 
to  accessible  training  sites,  providing  materials  in  alternative  formats,  or  modifying  the 
manner  in  which  training  is  provided. 

For  additional  information  about  different  types  of  accommodations  a  variety  of  resources  are 
available  to  assist  you  with  your  questions.  See  the  last  section  of  the  guide  for  a  list  of 
organizations  that  provide  technical  assistance. 
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V.   EVALUATING  UNDUE  HARDSfflP 

State  and  federal  laws  and  regulations  require  agencies  to  make  reasonable  accommodation  to 
the  known  physical  and/or  mental  limitations  of  an  otherwise  qualified  applicant  or  employee 
with  a  disability,  unless  the  agency  can  clearly  demonstrate  that  the  accommodation  would 
impose  an  undue  hardship  on  the  operation  of  its  program.  An  undue  hardship  is  an  action  that 
requires  "significant  difficulty  or  expense"  in  relation  to  the  size  of  the  employer,  the  resources 
available,  and  the  nature  of  the  operation.  An  undue  hardship  refers  to  any  accommodation  that 
would  be  unduly  costly,  extensive,  substantial,  or  disruptive,  or  that  would  fundamentally  alter 
the  nature  or  operation  of  the  business. 

Any  determination  that  a  reasonable  accommodation  would  impose  an  undue  hardship  on  the 
employer  must  be  made  on  a  case-by-case  basis.  The  factors  considered  in  determining  whether 
an  accommodation  would  impose  an  undue  hardship  include: 

1,  The  nature  and  net  cost  of  the  accommodation,  taking  into  consideration  the  availability 
of  tax  credits  and  deductions  (available  to  private  sector  employers  only^.  and/or  outside 
funding. 

Only  the  actual  cost  of  an  accommodation  to  the  employer  can  be  used  in  determining 
undue  hardship.  For  example,  an  accommodation  would  be  required  if  the  funding  is 
available  from  another  source.  If  partial  funding  for  an  accommodation  is  available,  only 
the  net  cost  to  the  employer  can  be  considered  in  the  determination  of  undue  hardship. 
In  addition,  if  the  cost  of  the  accommodation  would  impose  an  undue  hardship,  the 
individual  with  the  disability  requesting  the  accommodation  should  be  given  the  option 
of  providing  the  accommodation,  or  paying  that  portion  of  the  cost  which  constitutes  the 
undue  hardship. 

Prior  to  purchasing  any  equipment  or  adaptive  devices,  the  employer  should  explore  all 
alternatives  to  determine  if  the  proposal  is  the  most  appropriate  accommodation  available 
to  the  employee  and  the  employer.  A  reasonable  accommodation  need  not  be  the 
accommodation  preferred  by  the  person  with  the  disability  or  the  best  accommodation 
available,  as  long  as  it  effectively  serves  the  purpose. 


2.        The  overall  financial  resources  of  the  facility  or  facilities  involved,  the  number  of 
persons  employed  at  such  facility,  and  the  effect  of  expenses  and  resources. 

Some  agencies  have  facilities  throughout  the  state.  In  some  of  these  locations,  agencies 
may  have  limited  staff  and  resources  to  carry  out  their  functions,  which  may  limit  the 
potential  to  make  accommodations  at  that  location.  The  agency  may  be  able  to  provide 
an  accommodation  at  a  different  location. 


3.  The  overall  financial  resources  of  the  employer,  the  overall  size  of  the  business  with 
respect  to  the  number  of  its  employees,  and  the  number,  type  and  location  of  its 
facilities. 
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Most  state  agencies  are  of  such  size  and  diversity  that  they  can  generally  accommodate 
qualified  employees  with  disabilities.  Although  no  specific  technical  guidance  is 
available  concerning  who  the  employer  is  in  state  government,  the  consensus  is  that  the 
department  level  is  most  likely  to  be  viewed  as  the  employer.  Therefore,  when 
considering  this  particular  factor,  managers  should  look  to  the  entire  agency's  resources 
and  facilities. 

4.  The  type  of  operation  of  the  business,  including  the  composition,  structure  and  functions 
of  the  workforce,  and  the  geographic  separateness  and  administrative  or  fiscal 
relationship  of  the  facility  or  facilities  in  question  to  the  covered  entity. 

Most,  if  not  all,  operations  of  agencies  within  State  government  require  a  diverse  work 
force  composed  of  a  wide  range  of  job  classifications.  In  addition,  most  operations  are 
conducted  in  several  different  geographical  locations.  These  factors  permit  most  agencies 
sufficient  flexibility  to  provide  employment  for  qualified  individuals  with  disabilities. 

If  an  agency  claims  undue  hardship  based  on  the  composition  and  structure  of  its  work 
force,  it  must  clearly  document  that  it  has  explored  available  alternatives  to  accommodate 
qualified  applicants  or  employees  with  disabilities. 


5.  The  impact  of  the  accommodation  upon  the  operation  of  the  facility  including  the  impact 
on  the  ability  of  other  employees  to  perform  their  duties  and  the  impact  on  the  facility's 
ability  to  conduct  business. 

Undue  hardship  also  refers  to  any  accommodation  that  would  be  unduly  disruptive,  or 
that  would  fundamentally  alter  the  nature  or  operation  of  the  business.  For  example,  if 
an  employee  with  a  disability  requests  that  the  thermostat  in  the  workplace  be  raised  to 
a  certain  level  that  would  make  it  uncomfortable  for  other  employees,  that  would  be  an 
undue  hardship.  However,  if  an  alternative  accommodation  was  available,  such  as 
providing  a  space  heater  or  placing  the  employee  in  a  room  with  a  separate  thermostat, 
the  employer  would  have  to  provide  that  accommodation. 

An  employer  may  not  claim  an  undue  hardship  solely  because  providing  an 
accommodation  has  a  negative  impact  on  the  morale  of  other  employees,  or  because  of 
the  disruption  due  to  employees'  fears  about,  or  prejudices  toward,  a  person's  disability. 
An  employer  might  be  required  to  allow  an  employee  with  a  disability  additional  unpaid 
leave,  or  to  have  a  special  work  schedule,  even  though  it  may  result  in  complaints  or 
negative  reactions  from  other  employees.  In  addition,  there  would  be  no  undue  hardship 
just  because  an  employee  feels  uncomfortable  or  dislikes  being  near  a  person  with  a 
disability. 

Problems  of  employee  morale  and  employee  negative  attitudes  should  be  addressed  by 
the  employer  through  other  channels  including  counseling,  awareness  training,  and 
possibly  disciplinary  actions. 

While  it  may  be  an  undue  hardship  on  an  employer  to  accommodate  some  individuals' 
disabilities,  this  does  not  remove  the  obligation  for  the  employer  to  interview  and  select  qualified 
individuals  with  disabilities  who  can  perform  the  essential  functions  of  the  available  jobs. 
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VI.   DOCUMENTING  A  REQUEST  FOR  AN 
ACCOMMODATION 

It  is  imfxjrtant  for  employers  to  document  the  decision-making  process  related  to  a  request  for 
an  accommodation.  Because  the  decision  involved  in  every  request  for  an  accommodation  is 
probably  going  to  be  unique,  it  is  vital  to  establish  a  standardized  procedure  for  documenting 
that  decision-making  process.  Furthermore,  documentation  will  help  to  provide  evidence  if  a 
complaint  is  filed  against  you  for  failure  to  provide  an  accommodation.  For  this  reason,  each 
decision  should  be  accompanied  by  the  following  information: 

■  Date  of  request 

■  Person  for  whom  the  accommodation  is  requested 

■  Requested  by  (if  other  than  above) 

■  Limitation(s)  to  be  accommodated 

■  Accommodation(s)  requested  (list) 

■  Accommodation (s)  considered  Oist) 

■  Was  the  accommodation(s)  listed  above  discussed  with  the  person  for  whom  the 
accommodation  was  requested?  (describe) 

■  Resources  contacted  -  Internal/External  (identify) 

■  Reasonable  accommodation  approved? 

o         Type  of  accommodation  (describe) 

o         Date  of  decision 

o         Documented  by  (name,  title,  date) 

■  Accommodation  denied?  (describe) 
o         Date  of  decision 

o         Reason(s):       Undue  hardship  (explain) 

Business  necessity  (explain) 

Cost  (explain) 
o         Documented  by  (name,  title,  date) 

In  order  to  assist  you  with  documenting  the  decision-making  process,  model  forms  are  provided 
at  the  end  of  this  section.  A  "Request  for  Accommodation"  form  is  provided  to  assist  you  with 
collecting  information  relating  to  the  need  for  an  accommodation.  An  "Accommodation 
Evaluation/ Approval"  form  is  provided  to  assist  you  with  documenting  the  process  of 
determining  the  most  appropriate  accommodation,  and  approving  or  denying  the  request.  You 
can  obtain  these  model  forms  on  diskette,  in  order  to  modify  for  the  needs  of  your  agency,  by 
contacting  the  State  Personnel  Division. 
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The  following  procedure  is  recommended  in  processing  a  request  for  an  accommodation: 

I.  A  request  for  an  accommodation  is  initiated  by  an  applicant  or  an  employee: 

A.  Applicant  or  employee  responsibilities. 

1.  A  Request  for  Accommodation  form  must  be  completed  by  either  the 
person  needing  the  accommodation  or  by  someone  else,  including  agency 
personnel  with  information  provided  by  the  person  needing  the 
accommodation.  The  form  should  be  available  in  the  agency's  personnel 
office. 

B.  Employer  responsibilities. 

1.  Review  the  information  for  clarity  and  completeness. 

2.  If  necessary,  request  additional  information  from  the  employee  or 
applicant  to  clarify  the  requested  accommodation. 

3.  If  the  person  requesting  the  accommodation  is  an  applicant,  provide  him 
or  her  with  a  current  job  description.  Describe  to  the  applicant  any 
physical  requirements  necessary  to  perform  the  essential  functions  of  the 
job  if  they  are  not  already  described  in  the  job  description. 

4.  If  necessary,  request  additional  medical  documentation  of  limitation(s) 
requiring  accommodation(s).  (Note:  pre-employment  physical 
examinations  are  not  allowed.) 

5.  Complete  form  as  necessary. 

6.  Forward  copy  of  request  to  the  personnel  officer  or  person  designated  to 
evaluate  the  request  for  an  accommodation. 

II.  A  request  for  accommodation  is  evaluated  and  approved  or  denied: 
A.        Part  A  of  the  Accommodation  Evaluation/ Approval  form. 

1.  Part  A  of  the  form  should  be  completed  by  the  person  evaluating  the 
request  for  an  accommodation. 

2.  The  person  conducting  the  evaluation  should  follow  the  four  steps  to 
determine  the  need  for  an  accommodation  as  identified  in  Section  III  of 
the  guide. 

3.  The  person  evaluating  the  request  should  be  aware  of  the  numerous 
resources  available  that  provide  technical  assistance,  including  both 
internal  (such  as  the  personnel  officer)  and  external  to  the  department  (see 
list  of  resources  in  the  last  section  of  the  guide). 
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B.  Parts  B  and  C  of  the  Accommodation  Evaluation/ Approval  form: 

1.  The  supervisor/ manager  should  complete  Part  B  and  make  the  initial 
recommendation  to  approve  or  deny. 

a.  Reasons  must  be  provided  if  denied.  The  criteria  used  to 
determine  undue  hardship,  as  identified  in  Section  V,  must  be 
used. 

b.  Forward  to  the  final  department  authority  if  the  accommodation 
will  cost  more  than  X  number  of  dollars  (the  agency  should 
establish  a  threshold  level  of  dollars  that  can  be  spent  without 
further  approval),  will  result  in  a  significant  change  in  policy  or 
procedure,  or  if  the  request  is  denied. 

Note:  Employers  need  to  establish  who  will  have  the  final 
authority  to  approve  or  deny  accommodation  requests.  The  head 
of  the  public  entity  is  recommended  as  the  final  authority,  although 
a  designee  is  acceptable  if  they  have  knowledge  of  the  entire 
agency's  resources  and  can  speak  on  behalf  of  the  agency. 

2.  The  final  department  authority  completes  Part  C  and  makes  the  final 
decision  to  approve  or  deny  (if  required). 

C.  Part  D  should  be  completed  by  the  person  requesting  the  accommodation, 

D.  The  agency  should  provide  a  copy  to  the  applicant  or  employee,  and  file  the 
original  in  the  employee's  confidential  medical  file. 

E.  If  the  accommodation  is  denied,  provide  the  applicant  or  employee  with  a  copy 
of  your  agency's  ADA  Complaint  Resolution  Procedure  and  a  complaint  form. 
If  the  accommodation  is  approved,  follow  through  in  timely  manner  to  provide 
the  accommodation. 

Each  request  for  an  accommodation  is  probably  going  to  be  unique.  Some  requests  may  be 
simple  and  easy  to  accommodate  and  will  require  little  time  to  approve.  Other  requests  might 
be  complex  and  will  require  additional  time  to  research  and  review.  Use  common  sense 
regarding  this  procedure  so  as  not  to  unreasonably  burden  the  process  of  approving  an 
accommodation  request.  This  procedure  should  be  used  as  a  model  in  order  to  develop  a 
procedure  that  is  tailored  to  the  needs  of  each  agency. 


) 
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State  of  Montana 


REQUEST  FOR  ACCOMMODATION 


NOTICE:  Please  type  or  print  and  return  to  the  supervisor  or  personnel  officer.  Request  assistance 
from  the  agency  personnel  office  if  needed  to  complete  form.  All  information  received  by  agency 
personnel  pertaining  to  your  request  for  a  reasonable  accommodation  is  kept  confidential.  Information 
obtained  or  generated  in  the  processing  of  this  request  may  be  released  to  individuals  or  agencies 
participating  in  evaluation  or  provision  of  this  accommodation.  This  information  is  maintained  separate 
from  personnel  records. 


Employee/ Applicant's  name: 


(Last) 


(First) 


(Middle  Initial) 


Employee/ Applicant's  SSN: 
Home  address:   


Daytime  phone:   (work) 


(home) 


Department/Division/Bureau: 


Job  title: 


Name  of  supervisor: 


Accommodation(s)  requested: 


Reason(s)  for  needing  an  accommodation: 


Signature: 


(Applicant  or  Employee) 


Date: 


For  Agency  Use  Only 


Person  receiving  request: 


Date: 


(name  and  title) 


F 


State  of  Montana 
ACCOMMODATION  EVALUATION/ APPROVAL 

PART  A  -  To  be  completed  by  person  evaluating  request.   Attach  Request  for  Accommodation  form. 

Employee/ Applicant's  name:    

Employee/ Applicant's  SSN: 

Date  of  request:   __ 

Department/Division/Bureau: 

Name  of  supervisor:   


Limitation(s)  to  be  accommodated: 


Function  (job  duty,  training,  participation  in  company  sponsored  event,  etc.) 
(Specify):  


Job  Duty:    □  Essential      □  Non-Essential 
Accommodations  Considered  (List):   


Estimated  cost: 


Estimated  completion  date: 


Resources  Contacted  -  Internal/External  (Identify): 


Date(s)  and  nature  of  discussion  with  person  for  whom  accommodation(s)  would  be  made: 


Evaluated  by:        

Name  Title  Date 


PART  B  -  To  be  completed  by  supervisor/manager. 
Supervisor/ manager  — 


Approved   o      Describe  accommodation(s)  approved: 


Denied  □     Describe  reason(s)  for  denying: 


Name                                                                               Title 
Date  approval  form  received:   


] 


Signature:   Date: 


PART  C  -  To  be  completed  by  final  approving  authority. 

Reviewer 

Name  Title 

Approved  □     Denied  o      Describe  reason  if  denied:  


Signature:   Date: 

PART  D  -  To  be  completed  by  Employee  or  Applicant. 

n   Accommodation  accepted.     □   Accommodation  declined  (Reason):  _ 


D   Disagree  with  denial  (Please  explain  and  attach  any  necessary  documentation):  

Signature:   Date: 


VII.   RESOURCES 

We  hope  this  guide  has  provided  you  with  useful  information  about  providing  reasonable 
^  accommodations. 

Questions  regarding  the  implementation  of  this  guide  should  be  referred  to  your  agency's 
personnel  office.  Your  personnel  officer  will  contact  the  State  Personnel  Division,  Department 
of  Administration,  if  additional  assistance  is  needed  in  the  interpretation  of  this  guide. 

Both  the  Rehabilitative/ Visual  Services  Division,  Department  of  Social  and  Rehabilitation 
Services,  and  the  State  Personnel  Division,  Department  of  Administration,  can  provide  assistance 
concerning  specific  types  of  reasonable  accommodation.  Vocational  Rehabilitation  offices  are 
located  throughout  the  state  and  can  also  assist  you  with  questions  about  reasonable 
accommodation. 

Several  other  organizations  provide  assistance  concerning  reasonable  accommodation  at  no 
charge: 


Job  Accommodation  Network  (JAN) 

P.O.  Box  6123 

Morgantown,  WV  26505-6123 

1-800-526-7234 


ADA  Regional  Technical  Assistance  Center 
Meeting  the  Challenge 
3630  Sinton  Road,  Suite  103 
Colorado  Springs,  CO  80907-5072 
1-800-949-4232 


Montana's  Technology-Related 
Assistance  Program  for  People  with 
Disabilities  (MonTECH) 

Rural  Institute  on  Disabilities 

The  University  of  Montana 

634  Eddy  Avenue 

Missoula,  MT  59812 

1-800-732-0323 


Montana's  Independent  Living  Centers  also  provide  free  information  and  referral  to  other 

resources: 


Montana  Independent  Living  Project 
38  South  Last  Chance  Gulch 
Helena,  MT   59601 
(406)  442-5755  or  1-800-735-6457 

Summit  Independent  Living  Center 

1280  South  Third  Street  West 

Missoula,  MT   59801 

(406)  728-1630  or  1-800-398-9002 

(Summit  also  has  offices  in  Kalispell,  Ronan 

and  Hamilton) 


North  Central  Independent  Living  Services 
104  Second  Street  South,  Suite  101 
Great  Falls,  MT  59405 
(406)  452-9834  or  1-800-823-6245 

Living  Independently  for  Today 

and  Tomorrow 
1925  Grand  Avenue,  Suite  104 
Billings,  MT  59102 
C406)  259-5181  or  1-800-669-6319 
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